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Introduction

Separated Rights is one of the most important, and perhaps
least understood, areas of the WGA Basic Agreement. Due
to the importance of Separated Rights, it is imperative that
writers know and understand what these rights are and how
they are obtained.

The purpose of this guide is to provide writers with a clear,
concise, and easy to understand explanation of Separated
Rights. This guide is not a substitute for the Basic Agreement
or the applicable Credits Manuals.

The WGA can provide guidance in this area. As these are
complex provisions, however, please consult your own attor-
ney or representative regarding Separated Rights and
related issues.



What are

Separated Rights?

Separated Rights are a group of rights that the WGA
Theatrical and Television Basic Agreement (“MBA”) pro-

vides to writers of original material. ! They
are derived from Copyright, which is a bun-
dle of rights.

The WGA negotiated for certain of the copy-
right rights to be separated out and con-
veyed instead to the writer. These are the
Separated Rights, which are described
below. The specific rights differ for television
and for theatrical motion pictures.

T These rights apply to original mate-
rial written under WGA jurisdiction.
WGA jurisdiction includes all
employment by a signatory Company
for writing services and options and/
or sales of literary material to a signa-
tory Company by “professional writ-
ers” as that term is defined in the
MBA. The MBA generally defines a
“professional writer” as a person who
has received employment for a total
of thirteen weeks as a television or
theatrical motion picture writer; or
received credit as a writer on a televi-
sion or theatrical motion picture; or
received credit for a professionally
produced play or a published novel.
A person may also negotiate with the
Company to be treated as a “profes-
sional writer” if s/he does not meet
the MBA criteria. Please call the
Contracts Department if you have
any questions.



2 See footnote 1.

Theatrical
Separated Rights

1. WHO IS ENTITLED TO THEATRICAL SEPARATED RIGHTS?

Entitlement to Separated Rights is subject to final WGA
determination and may not be negotiated in a writer’s indi-
vidual contract.

In order to be entitled to Separated Rights on a theatrical
motion picture, a writer must meet the criteria for both “Initial
Qualification” and “Final Qualification.” [Figure 1]

a. Initial Qualification = A writer is initially qualified for
Separated Rights in a theatrical motion picture by writing
an original story (or original story and screenplay),
including a complete and developed plot and character
development. This original story must be written under
employment or purchased from a “professional writer.” 2
(Article 16.A.2.)

“Original” in this instance means that the material is not
based on any material of a story nature that has been
previously published or produced, or material acquired
outside of WGA jurisdiction. This includes the writer’s
own material if it has been previously published or pro-
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duced. The WGA does not cover sales of produced or
exploited material. For example, the writer of a pro-
duced play who is later employed to write a screenplay
based upon the play does not have Separated Rights
in the screenplay. Any rights regarding the original play
will have to be negotiated separately by the writer.

If the writer is assigned material of a story nature (not
simply facts or an idea) from outside of WGA jurisdic-
tion, then the writer still may be entitled to Separated
Rights if:

(1) the writer creates a substantially new and different
story, such that there is no longer any substantial
similarity between the underlying material and the
writer’s material, or

(2) the assigned material is not available to the writer.
While that may sound unusual, a prior film may not
be available for viewing or a book may be out of
print, or the writer may be assigned material not
owned by the Company or the Company may not
provide the material to the writer.

Although a writer’'s individual contract may designate
an earlier writer’s material as “assigned material,” mate-
rial written under WGA jurisdiction is not considered
“assigned material” for these purposes. A writer who is
not the first writer may still be eligible for separated
rights.

10



b. Final Qualification = If a writer who is initially quali-
fied for Separated Rights in a theatrical motion picture,
as described above, receives “Story by”, “Written by”
(i.e., story and screenplay credit), or “Screen Story by”
credit on the motion picture, the writer is entitled to
Separated Rights. (Article 16.A.3.) 3

If a writer is given source material of a story nature but
nevertheless believes s/he has created a substantially
new and different story, the writer must seek and receive
a “Screen Story” credit in order to be eligible for
Separated Rights. “Screen Story” credit is accorded
when the writer is given source material of a story nature
and creates a substantially new and different story.
(Article 16.A.3.) Receiving the qualifying credit is known
as “Final Qualification.” (Article 16.A.2.a.(i), see also

Theatrical Schedule A, Paragraph 2.c.)

One further note: A writer who has
Separated Rights has Separated Rights
in the entire screenplay, even those por-
tions written by other writers. (Article
16.A.4.)

2. WHAT ARE THE THEATRICAL
SEPARATED RIGHTS?

The theatrical Separated Rights are publica-
tion and dramatic stage rights. Through the
MBA, these are licensed back to the writer.
[Figure 2]

n

3 If there is assigned material in the
writer’s contract and the writer
receives a qualifying credit, the
WGA must assert the material is
nonetheless original within a certain
number of days following a final
determination to retain these rights.
Therefore, it is the writer’s obligation
to contact the WGA promptly if
there is assigned material listed in
the contract, upon notification by
the WGA that the writer may be
entitled to Separated Rights.
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a. Publication rights. The writer obtains the right to
publish the script, or book(s) based on the script, sub-
ject to a holdback period. The Company, however, has
the right to cause a novelization to be published in con-
junction with the release of the film, for the purpose of
marketing the film. If the Company wishes to cause a
novelization to be published, it must first approach the
writer(s) who has Separated Rights to see if the writer(s)
wants to negotiate with a publisher regarding the rights
and services for the novelization. If the writer with
Separated Rights does not want to write the novelization
or fails to conclude a publishing deal within prescribed
timeframes, the Company may publish the novelization
but must pay the writer not less than WGA minimum for

the right to publish.# (Article 16.A.3.a.(3))

b. Dramatic stage rights. The writer
has the right to produce a stage version
of the material after two years following
general release of the motion picture if
the Company has not exploited the dra-
matic stage rights. If the material is not
produced, the writer may produce a
stage version based upon the material 5
years after the date of the contract with
the Company. There are certain rules
regarding the use of the title of the
motion picture. If the Company does
exploit the dramatic stage rights, the
writer must be paid for such use as pro-
vided under the MBA. (Article 16.A.3.b.)

13

4 WGA minimum for the right to
publish is an advance of $3500
against 35% of monies paid by the
publisher, with minor deductions for
artwork and the cost of the person
doing the novelization.

5 A theatrical motion picture
“sequel” is defined as “a theatrical
motion picture in which the princi-
pal characters of the first theatrical
motion picture participate in an
entirely new and different story.”
Each episode of an episodic series
and motion pictures based on the
original film produced for other
mediums (free tv, pay tv, etc.) are
also sequels.



The writer with Separated Rights is also entitled to:

a. Sequel payments.® The writer must be paid not less
than WGA minimum for theatrical motion picture sequels,
television movie sequels, or a television series based on
the film. (Article 16.A.5.) The writer may negotiate in his/her
individual contract regarding such payments, but pay-
ments cannot be less than the WGA minimum. In addi-
tion, the writer with Separated Rights is entitled to a
“Based On Characters Created By” credit on any theatri-
cal sequel and may negotiate for a similar credit on other
sequels, including television sequels. (Theatrical Schedule
A, Paragraph 2.d.)

b. Mandatory rewrite. The writer who sells or options
an original screenplay must be given the opportunity to
write the first rewrite at not less than WGA minimum. In
addition, if no other writer has been employed, and there
is a changed or new element, such as a new director or
star which necessitates an additional revision, the writer
with Separated Rights must be offered that first addi-
tional revision. This right continues for 3 years following
the writer’s services. (Article 16.A.3.c., Article 16.A.3.d.)
The writer may waive this right but such waiver must be
negotiated as part of the deal rather than appear as part
of the boilerplate language in the Company’s form con-
tracts.

Cc. Meeting with a production executive. If the
Company contemplates replacing the writer who has
Separated Rights, the writer must first be given the oppor-
tunity to meet with a senior production executive who has

14



read the material. Prior to replacing the writer, the
Company must discuss with the writer the Company’s
view and give the writer a reasonable opportunity to dis-
cuss continuing to perform services on the project.
(Article 16.A.3.c.)

d. Reacquisition. If original material (in the case of reac-
quisitions, material not based on any pre-existing materi-
al) has not been produced within five years, the writer has
a two-year window within which to buy back the literary
material, and may do so as long as the material is not then
in active development. “Active development” includes
when a writer is employed on the project and/or when
other above-the-line players are employed on a pay-or-
play basis. The writer's two-year window starts five years
after the completion of the original writer’s services or five
years from acquisition, whichever is later. That time may
be extended if the Company sells or options the material
to another company. After the two-year period, the writ-
er’s right to reacquire expires under the Separation of
Rights provisions, and the writer must negotiate directly
with the Company.

In order to reacquire the material, generally, the writer
must buy it back from the Company for the amount the
writer was paid for the purchase and/or writing services.
In addition, the writer must then obligate the “new” buyer
to pay the balance of direct literary material costs plus
interest on that balance. That amount is due upon com-
mencement of principal photography. Direct literary
material costs include those costs directly attributable to
the writing such as the first writer’s pension and health

15



contributions, costs of other writers, etc. These costs do
not include overhead or other costs of production.
(Article 16.A.8.)6

3. WHAT ABOUT REMAKES AND MERCHANDISING?

Although many writers’ contracts contain above minimum
payments for remakes based on the writer receiving
Separated Rights, remake and merchandising are covered
in other provisions of the MBA. Writers do not need to
receive Separated Rights to be entitled to these payments.

6 The writer should consult with the
WGA's Contracts Department if the
writer is interested in reacquisition

Both a writer who has Separated Rights and a
writer who does not have Separated Rights
may be entitled to payment for remakes and/

of original material intended for a or merchandising. For reference, the require-

theatrical motion picture.

ments for theatrical films are as follows:

(1) Remakes: If the earlier version of the film was written

under WGA jurisdiction, then the credited writers of
the earlier version are entitled to be listed as par-
ticipating writers on the remake. As participating
writers they are eligible for credit on the remake and
may be entitled to additional monies based on the
final WGA-determined credits. (Article 13.A.17.)

(2) Merchandising: The right to merchandise is owned

by the Company, and if the Company manufactures
and sells an object or thing which is first fully
described in the writer's literary material, and by
such description such material is unique and origi-
nal, then the writer must be paid 5% of the monies

16



paid by the manufacturer for such merchandise.
(Article 1.B.8.) Therefore, the writer’s literary material
must physically describe the object or thing being
merchandised. For example, if the writer describes
a particular kind of communication device in the
script with specific physical attributes and if the final
product substantially follows that description, the
writer may be entitled to money for the sales of the
object. The writer may, of course, negotiate for pay-
ments for the use of particular characters or objects.

4. HOW DO PRE-EXISTING CHARACTERS AFFECT THESE
RIGHTS?

Pre-existing characters may also affect a writer’s entitlement
to Separated Rights under the following conditions:

a. the Company furnishes a character it owns, and

b. the character has been previously exploited in a
book or a prior film, etc., and

c. the furnished character is a principal character in the
film.

If all three conditions are met, the writer is not entitled to
Separated Rights in the film. (Article 16.A.2.b.)

If the character furnished is a minor character in the final
film, then the writer may be entitled to Separated Rights in
the screenplay, including the original structure and/or char-
acters the writer creates but not in the pre-existing charac-
ter. That means the writer may “use” the structure and/or

17



characters created by the writer when writing a book or
stage production but may not use the character provided by
the Company.

If a principal character comes from a comic book, for exam-
ple, even though the writer has written an original story using
that character and has created new characters, the writer is
not entitled to Separated Rights or payments for the further
use of any original elements or characters. On the other
hand, if that same comic book character appears in a single
peripheral scene in the film, the writer may still be entitled to
Separated Rights if the other previously mentioned criteria
are met.

5. ARE THERE SEPARATED RIGHTS IN A TRUE-LIFE
STORY?

A writer may be entitled to Separated Rights in a true-life
story depending on what the Company has assigned to the
writer.

If the Company gave the writer a specific underlying work
on which to base a screenplay with the instructions to follow
the structure and point of view of that underlying work, it is
likely the writer has not created an original story and would
not qualify for Separated Rights.

On the other hand, the Company may give the writer a sub-
ject matter (e.g., a real person), and some biographical
material, and the writer must determine what story to tell,
how to tell it, what tone and point of view to use, and is oth-
erwise given a great deal of discretion so as to create an

18



“original” story. The Separated Rights, if any, would be in
the material by the writer, including any new and different
characters, characterizations and events. The writer would
not gain rights in an individual's life for example; those
would need to be acquired separately. (Article 16.A.4.)

In short, in order to protect a writer’s separated rights, it is
important to establish what material the Company owns,
what specific material is assigned to the writer, and to keep
a detailed record of all instructions given the writer.

6. WHAT HAPPENS WHEN WRITERS SHARE SEPARATED
RIGHTS?

» o«

As writers may share the qualifying “Written by,” “Story by,”
or “Screen Story by” credit, they may also share the
Separated Rights which flow from that credit.

A team of Writers,7 designated with an “&,” is considered a
single writer and the team members must decide how the
rights will be exploited and which of them, if either, will be
authorized to exploit the rights on behalf of

the team. A written collaboration or partner-
ship agreement is recommended to address
these issues before problems arise.

When writers writing separately (i.e., not a
team) share the qualifying credit, each writ-
er shares in the rights to the entire story and
screenplay. For example, if two writers
share “Story by” credit, neither writer owns
exclusive rights in what s/he wrote alone.

19

7 The MBA defines a team as two
writers who, prior to employment,
offer to work together for approxi-
mately the same length of time on
the same material. The MBA does
not permit more than two writers
to work as a team unless the
WGA has granted a waiver prior.

to the commencement of writing

services.




8 For information regarding the

The writers share the rights to the whole property, and,
therefore, publication rights and dramatic stage rights must
be exploited jointly. (Article 16.A.7.b.)

There are provisions and procedures to make a preliminary
determination of separated rights prior to the end of princi-
pal photography. (See page 21). If a writer exploits rights
based on such a preliminary determination of separation of
rights, and a subsequent writer makes significant changes
and ultimately shares in the final qualifying credit, the subse-
quent writer is entitled to share in any proceeds from any
exploitation. This is so even if the exploitation is based only
on the first writer's material. The amounts due the subse-
quent writer are determined by the WGA. (Article 16.A.3.a.(3)
(ii)(c), Article 16.A.7.b.)

7. What is a Preliminary Determination for Theatrical
Separation of Rights8

The MBA provides for a separate and earlier credit determi-
nation under the Screen Credits Manual to decide who is
entitled to Separated Rights in a film when necessary. (Article
16.A.3.a.3.(ii))

Generally, writing credits are determined immediately follow-
ing the completion of principal photography and, in the event
of a credit arbitration, three independent arbi-
ters are asked to review and compare literary

credit determination process, please material and determine who is entitled to writ-
review the SCREEN CREDITS MANUAL |ng credit on the film. (See Theatrical Schedule
and the CrepiTs SURVIVAL GUIDE. A) The Separated Rights are awarded the

writer(s) initially qualified for separation of

20



rights who receives the “Written by,” “Story by,” or “Screen
Story by” credit.

If the Company wishes to cause a novelization of a film to
be published in conjunction with its release for the purposes
of marketing the film, the Company must give the writer(s)
with Separated Rights the opportunity to negotiate with pub-
lishers for rights and/or services. (See 2.a., above.) This
may occur before the film has completed production. In that
event, the Company needs to establish which writer has
Separated Rights in the film and the WGA must conduct an
earlier preliminary credit determination to determine who
receives the qualifying credit. (Article 16.A.3.a.(3)) 9

If there is no additional writing on the film following the pre-
liminary determination of Separated Rights, the initial deter-
mination becomes final. (Theatrical Schedule A, Paragraph
14) The final writing credit may be affected by additional
writing after a preliminary determination of separated rights.
Since the writer must also receive the qualifying credit to
receive Separated Rights, changes in the script after the
preliminary determination of Separated Rights may impact
the final entitlement to Separated Rights. This is why all
determinations of Separated Rights are subject to final WGA
determination and may not be negotiated in

T 9 There may be other instances
a writer’s individual contract.

when the WGA determines
which among the writers or
whether any writer is entitled
to Separated Rights in a partic-

ular film.

21



Television

Separated Rights

1. WHO IS ENTITLED TO TELEVISION SEPARATED RIGHTS?

On a television movie, the writer who receives “Story by” or
“Written by” credit on the program, and, in certain circum-
stances, “Television Story by,” is entitled to Separated
Rights. This is determined through the regular credit deter-
mination process. (Article 16.B.1.a.)

In the case of an episodic series, the writer who receives
“Created by” credit on the series, as determined by the
WGA, is entitled to Separated Rights. (See DETERMINING
SEPARATED RIGHTS ON A TELEVISION SERIES below.)

Generally, if the series or film is based on source material
(e.g., a book or a play), there are no Separated Rights.
Some of the exceptions to this general rule are if the source
material is factual or the writer has written a substantially
new and different story from the underlying material and is
entitled to “Television Story by” credit. (Article 16.B.1.b.)

2. WHAT ARE THE TELEVISION SEPARATED RIGHTS?

For original television material,10 there are two categories
of rights, each with its own rules and requirements: (1) televi-

22



sion rights and (2) all other, otherwise known as “reserved
rights.” (Article 16.B.2. and Article 16.B.3.) [Figure 3]

a. Television Rights

(1) Rights in the Original Television Material: When

the writer is employed to write an original story (or
story and teleplay), or sells original material as a
professional writer, the Company has a specified
period of time within which it has the exclusive right
to produce the material. The material may be a pilot,
a Movie of the Week (“I\/IOW”)”, or part of an
anthology program. The Company generally holds
the exclusive right for a period of 4 years from the
delivery of the original writer’s material. 12 For mate-
rial intended for programs 60 minutes or
less, or for topical material (a subject
matter of timely interest), that time may  instance is that which is not
be reduced to 30 months following Pased on material previously
delivery of the material if the material is
not in active development at that 30
month mark.

10 “Original material” in this

published or exploited or not
based on material written out-
side of WGA jurisdiction.

1T Long Form television

, . . tion pict histori-
After the Company’s period of exclusiv- RS PR SRR

ity, the writer and the Company share a
non-exclusive right to produce the 4 iz, My
material. This means that both the writer  they have been called “Movies
and the Company have the right to pro-  forTelevision” (“MFTs”). The
duce the property without further obliga-  terms are synonymous.

tion to the other, although the Company % To calculate the correct time
must still comply with the writer's con-  Period, use the date of the orig-
fract and the MBA. (Article 16.B.2.) It jg M writers lastwriting.

cally called “Movies of the
Week” because of their broad-

23
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advised that the writer notify the Company of the
intention to exploit the non-exclusive rights.

Beginning with the 1985 MBA, the writer has the
right to buy back the Company’s non-exclusive right
in order to gain exclusivity in the material. The writer
may do this by paying back to the Company what
was paid the writer. The writer is not obligated to
pay any other charges. In addition, the writer must
obligate the new production Company to pay any
other costs directly attributable to the literary mate-
rial out of the first revenue after production costs
have been recovered. (Article 16.B.2.a.)

(2) Second Pilot: The Company may produce a sec-
ond pilot during the period it has exclusive rights
(either the 30 months or 4 years). If the Company
produces a second pilot, it must make a deal with
the writer of the first pilot for compensation not less
than that paid the writer for the first pilot and in no
event less than the current minimum. (Article
16.B.2.a.)

(8) Series Rights: [Figure 4] In addition to the televi-
sion rights in the original material, the Company has
the exclusive right to produce a series based on the
original material for the same period described
above. This means that the Company must have a
commitment to produce and broadcast at least a
“short order” of episodes within these time limits. In
addition, if the original MOW or pilot is broadcast
within three years after delivery of the original mate-

25
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rial, the Company’s exclusive right to produce a
series extends to three years from the date of broad-
cast. If the Company chooses to produce a second
pilot, the period of the Company’s exclusive right to
produce a series is the earlier of four years from
delivery of the original material or three years from

release of the second pilot.

If the Company produces a series
within the time frames outlined above,
the Company owns the series rights. 13
The writers who have Separated
Rights are entitled to “sequel pay-
ments” for each episode of the series
produced as well as residuals on
those payments.

If the Company does not produce a
series within the time frames outlined
above, the sequel rights revert exclu-
sively to the writer. Therefore, after
the expiration of the time limits, the
writer may sell the series rights to
another Company, without any pay-
ment to the first Company, even if the
first Company has produced a pilot.

In some instances, the writer may write
a format or a “bible” for a television
program.14 Rights in an unproduced
format revert to the writer within 18
months after delivery of the material

21

13 This includes single programs
longer than the typical episode of
the series and which are pro-
duced separate in time from the
production of the rest of the
series. (For example, a 2 hour
Dallas MOW,)

14 The MBA defines a format as
follows: “as to a serial or episodic
series, such format sets forth the
framework within which the cen-
tral running characters will oper-
ate and which framework is
intended to be repeated in each
episode; the setting, theme,
premise, or general story line of
the proposed serial or episodic
series; and the central running
characters which are distinct and
identifiable, including detailed
characterizations and the inter-
play of such characters. It may
also include one or more sug-
gested story lines for individual
episodes.” The format for a mini-
series is called a “bible.” (Article
1.C19)



and rights in an unproduced bible revert to the writer
within 24 months, unless the Company has employed
another writer to write a story and teleplay based on
the format or bible. Certain monies must be paid
back to the Company if the format is sold and the
series is produced. (Article 16.B.2.a.)

(4) Sequel MOWs: [Figure 5] The rights regarding single
sequels to MOWSs are very different than for series.
These rights generally apply to original material and
single production sequels of 90 minutes or more.
The writer of the original MOW must be offered the
opportunity to write the sequel and there are mini-
mum sequel payments due the writer for each
sequel MOW produced.

The Company must produce and broadcast sequels
within specified periods of time. Each additional
sequel extends the Company’s right to produce
another MOW. If any of the particular timeframes for
sequel MOWSs are not met, the right to produce
additional sequels reverts exclusively to the writer.
(Article 16.B.2.b.)

(5) Mandatory Rewrite: When a professional writer sells
or options original material 90 minutes or longer, the
Company must offer the writer the right to perform
the first rewrite at not less than minimum, unless time
constraints make that impractical. The writer may
waive this right but such waiver must be negotiated
as part of the deal rather than appear as part of
boilerplate language in the Company’s form con-
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tracts. (Articles 16.B.3.h. and i.)

In addition, if the Company contemplates replacing
the original writer, a representative of the Company
is obligated to meet with the writer, which gives the
writer an opportunity to discuss staying on the proj-
ect. (Article 16.B.3.h.)

b. Reserved Rights

Other than those television rights described above, the
writer owns all other rights in and to the material. (Article
16.B.3.) The “reserved rights” include the following:

(1) Dramatic stage rights: The right to produce a stage
version based upon the material.

(2) Theatrical rights: The right to produce a theatrical
motion picture based upon the material.

(3) Publication rights: The right to publish a book based
upon the material or to publish the script.

(4) Merchandising rights: The right to manufacture and
sell merchandise based upon the material.

(5) Radio rights: The right to produce a radio program
based upon the material.

(6) Live television rights: The right to produce a live tele-
vision program based upon the material.

(7) Interactive Rights: The right to produce interactive
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programs based upon the material.

(8) All_other rights: Other rights now known or known in
the future. 19

The Company and writer may negotiate for the Company
to acquire some or all of the reserved rights. The MBA
provides minimums for theatrical, publication, interac-
tive, and merchandising rights. For example, the mini-
mum for the merchandising rights is 6% of the monies
paid by the manufacturer for the right to merchandise.
However, if the Company does not exploit any of these
rights within four years from the delivery of the literary
material or three years from the exhibition of the original

project, those rights revert to the writer,
subject to the Company’s limited right of
first negotiation. (Article 16.B.3.d.)

Alternatively, if the writer is paid initial
compensation in an amount equal to, or in
excess of, the “upset price,"16 the
Company and the writer may negotiate
freely for the Company to acquire all or
some of the reserved rights outright.”
NOTE: The reserved rights must be
acquired by the Company in a separate
negotiation, in a separate document, and

for a separate consideration. (Article
16.B.5.) [Figure 6]

31

15 These rights are obviously com-
plex. A writer who wishes to
exploit any of these rights should
first contact the WGA Contracts
Department at 323/782-4501. A
copy of the writer’s contract will
also be necessary.

16 The “upset price” is an amount
of money, significantly in excess of
minimum, set forth in the MBA,
that a Company can pay at the
time of the original employment or
purchase agreement. That allows
the Company to negotiate directly
with the writer to purchase all or
some of the reserved rights. The
purchase price for the reserved

rights is commissionable.



3. WHAT HAPPENS WHEN WRITERS SHARE SEPARATED
RIGHTS?

LTS

As writers may share the qualifying “Written by,” “Story by,”
or “Television Story by” credit, they may also share the
Separated Rights which flow from that credit.

A team of writers,17 designated with an “&,” is considered
a single writer and the team members must decide how the
rights will be exploited and which of them, if either, will be
authorized to exploit the rights on behalf of the team. A writ-
ten collaboration or partnership agreement is recommended

to address these issues before problems

17 The MBA defines a team as arise.

two writers who, prior to

employment, offer to work When writers writing separately (i.e., not a
together for approximately the  tegm) share the qualifying credit, each writer
el aiginerireeniis shares in the rights to the entire story and

same material. The MBA does . .
screenplay. For example, if two writers share

“Story by” credit, neither writer owns exclu-
ers to work as a team unless the i ) )
WGA has granted a waiver sive rights in what s/he wrote alone. The writ-
prior to the commencementof €S share the rights to the whole property,
writing services. and, therefore, reserved rights must be

exploited jointly. (Article 16.B.1.a)

not permit more than two writ-

4. WHAT HAPPENS WHEN THERE ARE NO SEPARATED
RIGHTS?

If there are no Separated Rights in a series, the credited
writer(s) of the pilot is paid 75% of the otherwise due sequel
payments, but no residuals. This is known as the ADAPTOR'’S
ROYALTY. (Article 16.B.6.) The writer may also negotiate for a

32



9 3dN9I4

10 ||e 10 Aue annboe
0} 9jenosau Jsnw ‘o)
pue U9JLIAA YIM urewal
Sy ‘S)y3u pantasal
pauinboe jou sey "0)) |

JuaWeaI8y 2d1id 1osdn
9jesedss 0) yuensind
S)y31 8y} sUMo )1 ‘s)y3u
pauinboe sey ‘0D J|

JusWno0p 8resedss SODIA

B Ul UOIIeIapISU0D dreledas
© J0J S)y311 PaAIaSal Ay} JO [[e 1o
Aue ainboe 0) ‘00 1oy ajenogdau
Kjoreedas Aew JajLIAN pue "0D)

=195 10 20114 Josdn
9} JO SSA0Xd Ul

10 0} [enba Junowe

ue pred st SIUAA JI

A

(p'€'dg91) orenodou
0] pJIND) 12BJU0D JsNW "0 “uonisodsip 4o uorn
-ejiojdxa s1am 0} Joud sjySu asoy Jo |[e Jo
Aue asinboe 0} Jayealay) saYSIM 0D J| ISIIM
0} panas sySu ‘pouad urepad e uiyim sy
3594} JO d10W IO BUO }10]dXa Jou SA0p "0 J

VDM 9A0GE 10 Je S)y3u

A

yons ainboe |1m "0D)
9a.13e 0D puR JAJLIAA J|

wnuwiuiw

['pouiad ajqeaijdde Sui
-inp aoueApe ul Aed Aew 0D ‘spy3u
[eaLeay | 1o4] payiojdxa sey 1
S)y31 asouy saanboe pue JRIAN 0
unowre pajenoSau sked ‘0D ‘(sieak
# 1o "sow (¢) pouad ajqedrjdde Su
-inp sySu yons Aue spojdxa ‘0D §

S90I10YD £ S.J331IM 3yl
:SIYBIRY POAISSAY UOISINSISL

(pedal)
s)y31 yons [Je 1o Aue Joj ajenodau
0} YDA 19BJU0D Jsnw *0D) “(SIySi

S)Y3ry paniasay

<

Suniojdxa 1o jo Suisodsip asimiayio
19314m 0} Joud) alinboe o) syuem "0D)
pue ‘0D ay) 0} p|os Jou ase spySul §|

33



“Developed by” credit, which is not subject to an automatic
credit arbitration.

5. ARE THERE SEPARATED RIGHTS IN A TRUE-LIFE STORY?

A writer may be entitled to Separated Rights in a true-life
story, depending on what the Company has assigned to the
writer.

If the Company gave the writer a specific underlying work on
which to base a teleplay with the instructions to follow the
structure and point of view of that underlying work, it is likely
the writer has not created an original story and would not
qualify for Separated Rights.

On the other hand, the Company may give the writer a subject
matter (e.g., a real person), and some biographical material,
and the writer must determine what story to tell, how to tell it,
what tone and point of view to use, and is otherwise given a
great deal of discretion so as to create an “original” story. The
Separated Rights, if any, would be in the material by the
writer, including any new and different characters, character-
izations and events. The writer would not gain rights in an
individual’s life for example; those would need to be acquired
separately. (Article 16.B.3.g.)

In short, in order to protect a writer’'s separated rights, it is
important to establish what material the Company owns,
what specific material is assigned to the writer, and to keep
a detailed record of all instructions given the writer.
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Determining

Separated Rights on
a Television Series

1. “Created by” Credit Determination.

The WGA-determined “Created by” credit also determines
the writer’s eligibility for separated rights in a series. The
“Created by” credit on a series is not determined until there
is a series order. There are two ways a writer becomes eli-
gible to seek “Created by” credit on an original series:

a. a writer writes a format for the series; or

b. a writer receives “Story by” or “Written by” credit on
the pilot episode of the series.

To determine the “Created by” credit on an original episodic
series, there must first be a final determination of credits on
the pilot episode of the series.

If no format has been written for the series, the “Created by”
credit will automatically go to the writer(s) who received the
“Story by” or “Written by” credit on the pilot. If a format has
been written, a Separation of Rights arbitration may be
required following the final credit determination on the pilot.
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A Separation of Rights arbitration is triggered by a timely
protest by an eligible writer of the proposed “Created by”
credit on the Notice of Tentative Writing Credits. 18

Generally, a Separation of Rights arbitration is conducted in
the same manner as all credit arbitrations. Three indepen-
dent arbiters 19 are asked to review and compare the rele-
vant literary material, analyzing the following elements to
determine if the second writer(s) have made significant
changes from the original material in one or more of the fol-
lowing:

- The framework in which the central running charac-
ters will operate and which will be repeated in each
episode;

- the setting;

- the theme or point of view;

- the premise or general story line;
- the central running characters;

- the interplay among the characters; and

18 The writer of the format or
the writer with “Story by” or - the flavor, style or attitude.

“Written by” credit on the

pilot.

19 1n the case of Separated
Rights arbitrations, the Guild

seeks arbiters who have partic-

A significant change is defined as “a change or
additional element that contributes ‘significant-
ly’ to the series’ distinctiveness or viability.” The
arbiters may award “Created by” credit to the

ipated in prior “Created by” format writer, the pilot writer, or both. The arbi-
determinations. ters also determine the percentages in which

the writers will share in the Separated Rights.

36



The complete rules for the determination of the “Created by”
credit are set forth in the Separation of Rights Manual.

2. WHAT HAPPENS ON SPIN-OFFS?

In the case of a “spin-off” series (a new and different series
using one or more of the characters of an established
series), a writer is eligible to seek “Created by” credit and
Separated Rights in the spin-off series if the writer:

a. Receives the “Story by” or “Written by” credit on the
pilot of the spin-off series (this is true even if that pilot
is produced and exhibited as part of the original
series) or,

b. Receives the “Story by” or “Written by” credit on the
first episode written for the spin-off series in the
event there is no pilot, or

c. Writes a format leading up to that pilot or first episode.

The MBA does not distinguish between a “planted spin-off”
and a “generic spin-off.” These terms are generally defined
as follows:

a. A 'generic spin-off' is commonly understood to be a
new series that is launched independently of the
original series. For example, "Frasier" is a generic
spin-off of "Cheers," as the spin-off was launched
with the Frasier episode “The Good Son” rather than
as an episode of “Cheers.”

b. A 'planted spin-off" is commonly understood to be a
new series in which the new series is introduced as
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an episode of the original series for the specific pur-
pose of launching the new series. An example of this
approach is "Station 19," a planted spin-off of "Grey’s
Anatomy," where the main character in the new
series, Jaina Lee Ortiz, was introduced in the original
series specifically to spin-off into a new series. In
other cases, a planted spin-off is used as a set up to
establish an existing character from the original
series in a new series. An example of this approach
is “Private Practice,” another planted spin-off of
“Grey’s Anatomy,” in which an episode of “Grey’s
Anatomy” is used to allow Addison Montgomery, an
existing character in the original series, to travel to
the world of the new series.

The final “Created by” credit for the spin-off determines the
writer’s rights under the MBA.

3. "Developed by" Credit Determination.

Under the MBA, no specific rights attach to the “Developed
by” credit. The writer who receives “Developed by” credit
does not share in the Separated Rights. Consequently, it is
incumbent upon the writer not only to negotiate to be pro-
posed for the “Developed by” credit, but also to negotiate for
any royalty or other available right which the parties agree
will flow from the credit.

In the case of an ariginal episodic series, a writer who has
performed writing services on the program may be eligible
for “Developed by” credit under the following circumstances:

a. The writer is eligible for, but does not receive “Created
by” credit on the series; or
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b. The writer receives “Teleplay by” credit on the pilot
(but not “Story by” or “Written by” credit); or

c. The writer has otherwise contributed to the “distinc-
tiveness and viability” of the series.

The Company must agree to propose the writer for “Developed
by” credit; neither a writer nor the WGA may independently
request the credit if the Company does not propose it.
Consequently, it is up to the writer to negotiate with the
Company to be proposed for “Developed by” credit in the
event the writer does not receive “Created by” credit.

Once the Company has agreed to propose a writer for
“‘Developed by” credit on an original episodic series, it is
subject to the automatic arbitration provisions of the MBA.20
Only the writer(s) entitled to “Created by” credit and the
writer(s) proposed for “Developed by” credit participate in
the “Developed by” arbitration.

The rules for determination of the “Developed
by” credit are set forth in the Separation of
Rights Manual. Three independent arbiters
are asked to review and compare the rele-
vant literary material to determine whether D e RE e S
the writer proposed for “Developed bY" fighsin a series.

credit has “contributed significantly to the

series’ distinctiveness and viability, [though]

not enough to warrant a ‘Created by’ credit.” The “Developed

by” credit should only be granted “when the use of a
‘Created by’ credit alone would substantially misrepresent

the writer(s) responsible for the series’ distinctiveness or
viability.”

20The automatic arbitration
provisions of the MBA do not
apply if the Company propos-
es “Developed by” credit
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conclusion

The WGA hopes this guide has answered the questions you
may have regarding Separated Rights and the qualification
process for Separated Rights. These are complex provi-
sions; please call the Contracts Department (323) 782-4501
if you wish to exploit any of these rights. You may also wish
to seek private counsel.

If you have any additional questions, please contact the
Guild: Contracts (323) 782-4501
Credits (323) 782-4528
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2007

Addendum
to “Understanding

Separated Rights”

I. Introduction

In 2000, the Writers Guild of America West published
“Understanding Separated Rights” as a guide to the
Separated Rights provisions of the Writers Guild of America
Theatrical and Television Basic Agreement (‘MBA”).1

Since 2000, there have been a few changes to the Separated
Rights provisions of the MBA. This addendum is a supple-
ment to “Understanding Separated Rights” and provides
more up-to-date information

IIl. Writing Teams for both Television and Theatrical

Prior to May of 2001, the MBA did not permit more than two
writers to work together as a writing team unless the Guild
granted a waiver.

Since May of 2001, the MBA allows for three
writers to work together as a writing team with-
out requiring a waiver.

T Understanding Separated Rights”
and this addendum were never
intended to be and are not a substi-

Currently, the MBA does not permit more than  tute for the MBA.
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three writers to work together as a writing team unless the
Guild grants a waiver. Requests for a waiver should come
from the writing team and directed to the Guild's Contracts
Department at (323) 782-4501 (telephone) or (323) 782-4707
(fax).

The compensation for a team of three writers when all three
writers are employed pursuant to Article 14. of the MBA is
150% of the applicable minimum, including the “upset price”
in Article 16.B.5.

The compensation for all other teams of three writers is 200%
of the applicable minimum, including the “upset price” in
Article 16.B.5.

lll. Theatrical Separated Rights - Dramatic Stage Rights
Article 16.A.3.b.

The provision, as modified as of May of 2001, gives the
Company additional time to exploit the dramatic stage rights.
For literary material covered by the 1998 and earlier MBAs,
the writer had the right to produce a stage version of the liter-
ary material two years after general release of the motion
picture, as long as the Company did not exploit the dramatic
stage rights within that two-year period.

As of May 2, 2001, the Company has three years after the
general release of the motion picture to commence exploita-
tion of the dramatic stage rights. If the Company commenc-
es exploitation of the dramatic stage rights within that three-
year period, then it has an additional two years (i.e., five
years from general release) to stage a bona fide dramatic
production.

42



IV. Theatrical Separated Rights - Reacquisition
Article 16.A.8.d.(1)(a)
Article 16.A.3.b.

In instances where the original writing service or purchase
agreement is dated prior to May 2, 2001, writers eligible to
reacquire their literary material have a two-year window,
immediately following the five (5) year period in which a
Company may actively develop the literary material, within
which the writer may give a Company notice of his intent to
reacquire the literary material. (Article 16.A.8.d.(1)(a))

In instances where the original writing service or purchase
agreement is dated on or after May 2, 2001, writers eligible
to reacquire their literary material have a five-year window,
immediately following the five (5) year period in which a
Company may actively develop the literary material, in which
to initiate (or trigger) a two-year window within which the
writer may give a Company notice of his intent to reacquire
the literary material.

The provision, as modified as of May of 2001, gives writers a
larger window (five years) in which to initiate the reacquisi-
tion process. The actual window in which a writer may reac-
quire remains the same (two years).

For example, assuming a writer's employment agreement is
dated on or after May 2, 2001 and she last delivered literary
material in August of 2002, she can give the Company notice
of her intent to reacquire as soon as August of 2007 or wait
until August of 2012. Once she (or the Guild on her behalf)
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gives the Company notice, then she can only continue the
process for a maximum of two years.

V. Theatrical Separated V. Theatrical Separated Rights -
Reacquisition of Rewrites Article 16.A.8.e.

In instances where the original option or option/purchase
agreement is dated on or after May 2, 2001, writers eligible
to reacquire their literary material have a five-year window,
immediately following one year after the expiration of the
option, in which to initiate (or trigger) a two-year window
within which the writer may give a Company notice of his
intent to reacquire revisions of the literary material.

This provision did not exist prior to May of 2001, and is not
retroactive. This is an opportunity for a writer to get back revi-
sions, which a Company owns, to a script that the writer
owns.

VI. Publication Fee
Article 16.A10.

The publication fee is found in Article 16. of the MBA, but a
writer does not need to have Separated Rights to be entitled
to this payment. A one-time fee of $5,000 must be paid in
the aggregate to the credited writer(s) of a theatrical motion
picture as compensation for the right to publish the screen-
play on videodiscs/videocassettes; the compensation is due
regardless of whether the screenplay is actually published.
The compensation is paid through the Guild's Residuals
Department, which can be reached at (323) 782-4700.
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VII. Television Separated Rights - Exclusive Series
Sequel Rights
Article 16.B.2.a.(2)

To clarify the meaning in the second sentence of the first
paragraph on Page 27, the sentence should read:

In addition, if the original MOW or pilot is broadcast within
thirty (830) months after delivery of the original material, the
Company's exclusive right to produce a series extends to
three years from the date of broadcast.

VIIl. Television Separated Rights - Holdback Periods
16.B.3.b.

The Company and the writer may negotiate for the Company
to acquire some or all of a writer's reserved rights pursuant
to either Article 16.B.3.d., 16.B.3.e. or 16.B.5. If a writer does
not sell her reserved rights and retains them to exploit her-
self, there still are applicable holdback periods that must
elapse before a writer can exploit particular reserved rights.
A writer who is considering selling or exploiting any of their
reserved rights should contact the Guild's Contracts
Department at (323) 782-4501 for further explanation.

45





